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JUDGMENT 

1.  On 21st June, 2006, the  In-charge of Chariduar Police Out Post under 

Rangapara Police Station received an FIR (First Information Report) from one 

Mridul Gowala, wherein it was alleged, inter alia, that on 19-06-2006, at 

about 10 p.m.,(at night) when his father Sannat Gowala was talking with 

Basma Chura in their court-yard, accused Ashok Swargiary dragged away his 
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father and assaulted him with bamboo stick causing grievous hurt on his 

person and as a result, his father died on 20-06-2006 at about 10.30 p.m.       

2.   On receipt of the said FIR, the In-charge of Chariduar Police Out Post 

(Sri Cheniram Das, S.I.) made a G.D. Entry No. 478 dated 21-06-2006 in the 

General Diary of the Chariduar Police Out Post and forwarded the FIR to 

Officer-in-Charge of Rangapara Police Station and in the meanwhile S.I 

Dulumoni Boruah initiated the investigation. The Officer-in-charge of 

Rangapara Police Station on receipt of the said FIR registered a Rangapara 

P.S. Case No 156/06 u/s 325/302 of IPC. During the course of the 

investigation, the investigating officer visited the place of occurrence of 

offence, took statement of the witnesses, drew the sketch map of the place 

of occurrence of offence, conducted the inquest and sent the dead body of 

Sannat Gowala for post-mortem examination. He also seized a bamboo 

“Okhune” (a bamboo stick used to separate and thrash paddy straw) broken 

into two pieces, which was the weapon of offence. After completion of the 

investigation, on 31/08/2006, charge sheet u/s 325/302 of the Indian Penal 

Code was laid, against the accused Ashok Swargiary showing him as 

absconder, in the Court of Chief Judicial Magistrate, Sonitpur. On 03/08/2007,  

the G.R. Case No. 909 of 2006, which was registered in connection with this 

case, was duly committed to this Court, after observing all formalities 

prescribed by the Code of Criminal procedure, by Smt. B. Kshetry, Addl. Chief 

Judicial Magistrate, Sonitpur, Tezpur. On 17/01/2013 the accused Ashok 

Swargiary was arrested on the strength of P/A and produced before the 

Court.  

3.   On appearance of the accused before this court, on 25/03/2013, 

formal Charge, u/s 302 IPC, was framed, in writing, by my learned 

predecessor-in-office, against the accused Ashok Swargiary. The Charge was 

read over and explained to him and, on being asked, he refused to plead 

guilty and claimed to be tried.  

4.   During Trial, the prosecution side examined seven (7) Prosecution 

Witnesses and exhibited seven (7) documents, marked as Ext.1 and Ext.7. 

The accused was examined u/s 313 Cr.P.C., during which, he denied the 
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truthfulness of the testimony of the prosecution witnesses and pleaded 

innocence. The accused has also adduced evidence of DW 1 in support of his 

defence.  

5. The point to be determined in this case is as follows:- 

“Whether accused  Ashok Swargiary on 19/06/2006, at 

about 10 p.m., at Nanke Bakula gaon, under Dhekiajuli Police 

Station, intentionally caused the death of Sannat Gowala, the father 

of the informant Mridul Gowala, by inflicting blows with a bamboo 

and thereby committed an offence punishable under section 302 of 

the Indian Penal code?” 

6. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statement of the 

accused, recorded under Section 313 Cr.P.C, very carefully, as well as heard 

argument advanced by Ld. Public Prosecutor and Ld. Sr. Defence counsel, at 

length. 

7.   Let me, now, scrutinise the evidence on record to find out as to 

whether the accused is guilty of committing the offence with which he is 

charged with. 

8. P.W-1, Smti Pramila Gowala, who is the wife of the deceased, has 

stated that she knew the accused Ashok Swargiary. The occurrence took 

place, in a summer day, about 7 years ago, at about 9 p.m., in their court-

yard while she was working inside the house and her husband was sitting in 

the front court-yard of their house. She also stated that she saw the accused 

Ashok Swargiary assaulting her husband on his head and chest by an 

“Okhone” (a bamboo stick used for husking paddy) while she stepped out of 

her house on hearing an odd sound. After assaulting her husband, the 

accused fled away along with the weapon of offence (“Okhone”). She also 

deposed that her husband could not be shifted to hospital for treatment due 

to their poor financial condition. On the following day, morning her husband 

died. She also recognized the Material Ext. 1, the “Okhone” which was used 
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by the accused in assaulting her husband. The said “Okhone” was broken 

into two pieces, when her husband was assaulted by the accused.       

9. During cross examination, PW 1 has deposed that except her nobody 

saw the occurrence. They had no enmity with the accused neighbour. They 

had cordial relation between the family of the accused and her family. 

Sustaining head injury, her husband could not shout. Witnessing the 

occurrence, she raised hue and cry and neighbouring people rushed to their 

house. July Daimary and Putuli Daimary, wife of Kishore Kumar, Bobita 

Karmakar also rushed to their house. Except her nobody witness the 

occurrence. She denied the suggestion that the accused did not assault her 

husband and she did not witness the accused assaulting her husband. She 

has also deposed that the weapon of assault “Okhone’ was recovered and 

seized by police from the land situated in between the house of the accused 

and her house. She has also stated that the weapon of offence was not 

seized from her house. Many other suggestive questions were put to her by 

learned defence Counsel, however, she answered in negative to all of them. 

10.  P.W-2, Sri Yogendra Ram, has deposed that the occurrence took 

place in the house of the deceased Sannat Gowala. He also deposed that on 

the day of occurrence at about 9 p.m., on hearing hue and cry at the house 

of the deceased, he rushed there and saw the wife of the deceased holding 

the deceased on the floor of the house and crying loudly. On enquiry, at the 

spot, the wife of the deceased could not say as to who assaulted the 

deceased, her husband. He also deposed that in the early morning, the 

deceased succumbed to his injuries at home.    

11.   During cross-examination, PW 2 has deposed that he did not know the 

facts and circumstances in which the deceased died. There were four houses 

between the houses of the deceased and his house.  

12. P.W-3, Sri Mridul Gowala, who was the first informant and son of the 

deceased, has deposed that the occurrence took place, on a day, at about 

9/10 p.m. at their court-yard while he was sleeping at home. On being asked 

by his mother Pramila Gowala, he get up from bed and learnt that quarrel 
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broke out with his father, he rushed out of the house and found his father 

lying on the ground at the court-yard. He also stated that one “Okhone” was 

seen lying on the side of his deceased father in injured condition. He saw 

injuries on the head, abdomen and chest of his father. The head was seen 

bleeding. After the incident, he immediately went to the Charduar Police Out 

Post and lodged and ejahar. He also stated that on receipt of the ejahar 

police arrived at their house and advised them to shift the injured to the Civil 

hospital, Tezpur but on the following day at about 9/10 p.m. his father died 

at home. He also exhibited the seized “Okhone” as Ext. 2 and his signature as 

Ext. 2(1) in the seizure memo. He also stated that he did not know the 

circumstances in which his father died. 

13. During cross-examination, this PW has deposed that the FIR was 

written as per instruction of his mother. He denied the suggestion that his 

father did not sustain any injury in the incident and that he did not 

succumbed to any injury, lateron. He also denied the suggestion that no 

occurrence had taken place, as stated in the ejahar, and as such, he did not 

lodge the ejahar at Charduar Out Post, in the relevant night of occurrence.  

14. P.W.-4, Sri Rahul Kr. Ram, has deposed that about 8 years ago 

Sannat Gowala died in his courtyard at about 10 p.m.  The house of the 

deceased was situated about 50 meters from his house. All of a sudden he 

heard sudden outbreak of commotion in the house of the deceased and after 

about 10/15 minutes, he went to his house. He also stated that he found the 

deceased in injured condition struggling for live and many villagers assembled 

there. He heard from the villagers that the accused assaulted the deceased to 

death by an “Okhon”. On the following day morning, he heard that the 

deceased died. Police obtained his signature on Inquest report, Ext. 3 and 

Ext. 3(1) is his signature. Police obtained his signature on seized memo, Ext.2 

and Ext. 2(2) is his signature.  

  During his cross-examination he stated that he has not seen the 

occurrence and he do not know how Sannat Gowala died.  
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15.  P.W-5 Sri Biman Gogoi, has deposed that on 21-06-2006 he went 

along with SI Dulumoni Baruah to Non K Bakola gaon to hold inquest on the 

dead body of Sannat Gowala and SI Dulumoni Baruah prepared the inquest 

Ext. 3 in presence of witnesses and Ext. 3(2) is his signature. He has also 

deposed that by Ext. 4, the deadbody challan, SI SI Dulumoni Baruah sent 

the dead body of Sannat Gowala to kanklata Civil Hospital for post mortem 

examination and he identified the deadbody before the autopsy surgeon.     

16. PW 6 SI Dulumoni Baruah, I.O. of this case, has stated that 21-06-

2006 after receiving an ejahar from Sri Mridul Gowala and after making the 

GD Entry No. 478 dated 21-06-2006 at 6.30 a.m., the then I/C of Charduar 

Police Out Post forwarded the same to Rangapara PS for registering a case. 

After registering the case being Rangapara PS Case No. 156/06 u/s 325/302 

of IPC and endorsed him for investigation. Thereafter, he recorded the 

statement of informant at Chariduar OP and visited the place of occurrence 

i.e. the house of Mridul Gowala, situated at Nonke Bakola gaon. He drew up a 

sketch map vide Ext. 5 where Ext. 5(1) is his signature. He also stated that 

he recorded the statement of the witnesses and held inquest vide Ext. 3 on 

the deadbody of Sannat Gowala in presence of Executive Magistrate and 

other witnesses. He also seized the weapon of offence “Okhone” from the 

place of occurrence on being produced by the informant, which was found 

broken into two pieces vide seizure memo Ext.2. Material Ext. 1 is the said 

“Okhone”. He also stated that he forwarded the dead body of Sannat Gowala 

to Kanaklata Civil Hospital for post mortem examination by dead body challan 

Ext. 4 where Ext. 4(1) is his signature. He has also stated that he attempted 

to arrest the accused but could not be arrested as the accused was found 

absconding from home. After completing the investigation, he submitted 

charge sheet against the accused Ashok Swargiary showing him as 

absconder. Ext. 6 is the chargesheet where Ext. 691) is his signature.  

17.  During cross-examination, this PW 6 has stated that “lathi” is different 

from “okhone”. He has also stated that at the time of holding the inquest he 

found the corpse of the deceased inside the house of the informant, covered 

with a cloth. He has also stated that he saw injuries on the right side of the 
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abdomen of the deceased. He has also stated that during investigation PW-3 

Mridul Gowala has stated before him that Ashok assaulted his father and after 

injuring him, he fled away. 

18.    PW 7 Dr. Hiranya Bismita, has stated that on 21-06-2006 he 

performed the post-mortem examination on the dead body of Sannat Gowala 

and on examination he found following:- 

              “An average built male dead body. Rigor mortis present. One injury 

mark with bruise over abdomen below right coastal margin. Liver- ruptured. 

Stomach – semi digested food particles. Peritoneum cavity – full of blood clot. 

Other organs were healthy. Injuries were antemortem in nature”  

     The Doctor opined that the cause of death is due to shock and 

haemorrhage as a result of injuries sustained by the deceased. He has 

exhibited the Post-mortem report as Ext 7 where Ext. 7(1) is his signature.         

     During cross-examination, the PW-7 has stated that the nature of 

injuries sustained by the deceased may be caused by fall on hard substance. 

He has not recorded the age of the injury. He did not find any external injury 

on the face and head of the deceased.  

19.    During his examination under section 313 Cr.P.C, the accused 

pleaded innocence and he denied the truthfulness of the testimony of the 

prosecution witnesses. He has also stated that on the date of incident, he 

was away from his house at his place of work, at Dirang, in Arunachal 

Pradesh. He has also deposed that after fifteen days of the occurrence of 

offence, he was informed by his wife that the case has been registered 

against him and therefore out of fear he did not return back to his home. 

20.     The accused has examined one witness namely, Sri Pasma Chura in 

support of his case as DW 1, who has stated that he knew deceased Sannat 

Gowala and also the accused. They lived nearby with different court yards 

within a distance of 150 fts. About 8/9 years ago the deceased Sannat 

Gowala expired. He has stated that the incident occurred during summer 

days and at that time, the accused was at Dhirang in Arunachal Pradesh. On 
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the day of incident, the deceased was suffering from stomach pain and there 

was a hue and cry in his house. They went there to see him. They advised 

the family members of the deceased to take the deceased to the hospital, 

however, on that day he was not taken to hospital. On the next day, Sannat 

Gowala expired in his house. There was some monetary transaction between 

the deceased and the accused, however, there was no altercation between 

them. Police did not take my statement. He has also stated that after the 

death of Sannat Gowala, his wife remarried another person.    

21. During cross-examination, this DW stated that in between his house 

and Sannat Gowala there are four houses. He has not seen the incident 

himself. He does not know how Sannat Gowala died. During the period when 

the incident occurred he was in my house. He does not have any document 

to prove that the accused worked in Dhirang. He do not know when the 

accused went to Dhirang, however, he came back after three months of the 

incident. He never accompanied the deceased Sannat Gowala to Doctor. 

Today the accused has brought him to depose before the Court. He denied 

the suggestion that the accused asked him to tell that he was at Dhirang at 

the time of incident and he stated falsely before the court.  

22.     In a trial involving an offence under section 302 of the Indian penal 

code, the prosecution side must prove following:- 

(a) That the death of a human being has actually 

taken place 

(b) Such death has been caused by, or in 

consequence of, the act of the accused. 

(c) Such act was done with the intention of 

causing death; or it was done with the intention 

of causing such bodily injury as- 

   (i)  The accused knew to be likely to 

cause death; or 

  (ii) was sufficient in the ordinary course 

of nature to cause death 

(d) or the accused caused death by doing an act 

known to him to be so imminently dangerous that 

it must in all probability cause- 

  (i)  death 



Page 9 of 14 

 

 Sessions Case No 34 OF 2013 Page 9 

 

  (ii) such bodily injury as is likely to cause 

death 

(e) the accused having no excuse for incurring the 

risk of causing such death or injury. 

 

 

23.  In the instant case, Exhibit No.7, which is the post-mortem 

examination report, clearly mentions that Sannat Gowala died due to shock 

and haemorrhage as a result of the injuries sustained him. On perusal of Ext. 

3 also, which is the Inquest report, it appears that the deceased Sannat 

Gowala died of injuries suffered by him. Thus, the fact of unnatural death of 

Sannat Gowala is not in dispute. The “corpus delicti” is not disputed in the 

instant case. 

  

24.   Now, the question is as to whether such death has been caused by, or 

in consequence of, an act of the accused. On careful scrutiny the evidence on 

record, it appears that there is only one eyewitness, that is, the wife of the 

deceased Smt. Pramila Gowala , who deposed before this Court as PW-1. As 

already discussed herein before, PW-1 has stated that “she saw the accused 

Ashok Swargiary assaulting her husband on his head and chest by an 

“Okhone” (a bamboo stick used for husking paddy) while she stepped out of 

her house on hearing an odd sound.”, However, ld. Defence Counsel has 

argued that no injuries was found either on head or on chest of the deceased 

and therefore, the testimony of PW-1 should not be relied upon. On perusal of 

the post-mortem report which is exhibited as Ext.-7 and the inquest report 

which is exhibited as Ext.3, it appears that no injury was found either on head 

or on the chest of the deceased. The only injury, which was found on the 

body of deceased, was injuries on the right side of his abdomen. Thus, the 

ocular evidence of PW-1 does not conform to the findings of the post-mortem 

report as well as the inquest report. 

 

25.  Though, PW 1 has stated in her deposition that she saw accused 

assaulting her husband, however, PW 2 Sri Jogendra Ram who has also 

deposed that when he reached the house of the deceased on hearing hue and 

cry he saw deceased lying on the floor and his wife i.e. PW 1 was holding the 
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deceased and crying loudly. What is important is that PW 2 has also stated 

that when he enquired from the wife of the deceased as to who assaulted her 

husband, she could not say anything. Now, if I rely upon the testimony of PW 

2, which could not be demolished during cross-examination, the testimony of 

PW 1 becomes unreliable. Further, on the basis of what has been discussed in 

paragraph 23 herein before, the doubt as regards prosecutions story has crept 

in.    

 

26. As regards the weapon of assault, PW-1 has stated that after 

assaulting her husband the accused went back to his house along with the 

weapon of assault. She has also stated that the weapon of assault was not 

recovered from her house. PW-3, who is the first informant of this case, has 

deposed that he saw “okhone” (weapon of assault), was lying on the side of 

his injured father. On perusal of the Seizure list (Ext-2), it appears that it was 

prepared on 21.6.2006, that is, two days after the alleged incident. It is also 

stated therein that the weapon of assault was produced before the seizing 

officer by the first informant of this case (PW-3). However, there is nothing on 

record to show as to where the weapon of assault was found on 21.6.2006 

and what happened to the weapon of assault for two days after the date of 

incident. The investigating officer of this case has made no attempt to 

investigate on this aspect. He took no attempt to find out where the weapon 

of assault was kept for two days. Merely stating, in the seizure report, that 

the weapon of assault was produced by the first informant without any 

explanation as to where this weapon of assault was kept for two days, leaves 

lot of room for doubt as to the credibility of the seizure procedure. Sri Rahul 

Kumar Ram, who deposed as P.W-4, and who was one of the seizure 

witnesses, has deposed that his signature on Ext.2 was obtained by the 

police, however, he was not shown the seized “okhune”. Under such 

circumstances the seizure becomes doubtful, more so, in the light of the 

testimony of the PW-1 who has stated that the accused went away with the 

weapon of assault. 
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27. As regards the deposition of the first informant (PW 3), it is full of 

inherent contradictions. PW 3 has deposed that he saw injuries on head, 

abdomen and chest of his father and the head was bleeding, however, it 

appears from the Post-mortem report (Ext. 7) and the Inquest report (Ext. 3) 

that no injury was found on the head or chest of the deceased. PW 3 has also 

deposed that after the incident, he immediately went to Charduar Police 

Station and lodged the FIR, however, it is apparent from the record that the 

alleged assault by the accused was made on 19-06-2006 whereas, the FIR 

was lodged on 21-06-2006, thus falsifying the testimony of PW 3.       

 

28.  Though the defence side adduced one defence witness i.e. Sri Pasma 

Chura (DW 1) who has stated that the accused was at Dirang in Arunachal 

Pradesh at the time of incident, however, he could not mention the date or 

month during which the accused went to Arunachal Pradesh. He has also not 

disclosed as to how he came to know about the location of the accused during 

the period of offence. Thus, a mere statement that the accused was at 

Dirang, without stating as to how he knows this fact makes his testimony 

useless.    

 

29. On perusal of the FIR, which is exhibited as Ext. 1, it appears that it is 

mentioned in the FIR that at the time of the alleged incident the deceased 

was with one another person named Bhasma Chur, however, it appears that 

the Investigating Officer of this case has not recorded the statement of said 

person and he was also not examined as prosecution witness. If the 

statement made in FIR is to be believed even partially it was the duty of the 

prosecution side to record the statement of Bhasma Chur. He could have 

thrown some light on what actually happened on that fateful night.  

 

30. In view of what has been discussed in foregoing paragraphs, it 

appears that the testimony of the eye witness (PW 1) leaves room for doubt. 

As in the instant case, the allegations are grave, it was the duty of the 

prosecution side to prove the charge in a much more stricter manner. 
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However, the prosecution has failed to do so and under such circumstances, 

the accused is entitled to get benefit of doubt.  

 

31. Accordingly, for the reasons mentioned in the foregoing paragraphs, I 

gave benefit of doubt to the accused Ashok Swargiary holding that the 

prosecution has failed to prove the charge u/s 302 of IPC against the accused 

Ashok Swargiary.     

 

32. The bail bond furnished by the bailor shall remain in force for a period 

of 6 (six) months from the date of this order.  

 

33.  The seized articles in this case be disposed of according to the 

provisions of law.  

 

34.   Let a copy of this Judgment be forwarded to the District Magistrate, 

Sonitpur, Tezpur u/s 365 of Cr.P.C.  

    

 Given under my Hand and Seal of this Court on this 26th day of 

August, 2015. 

 

(Mridul Kumar Kalita) 
  SESSIONS JUDGE, 
 SONITPUR :: TEZPUR 

  

Dictated and corrected by me 

 

               (Mridul Kumar Kalita) 
  SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

Dictation taken and transcribed by me:  

 

Smt. R. Hazarika,Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :-    Smt. Pramila Gowala,   
2.  Prosecution Witness No.2 :- Sri Yogendra Ram, 
3.  Prosecution Witness No.3 :- Sri Mridul Gowala (informant), 
4.  Prosecution Witness No.4 :- Sri Rahul Kumar Ram, 
5.  Prosecution Witness No.5 :- Sri Biman Gogoi, ASI   
6.  Prosecution Witness No.6 :- Sri Dulumoni Baruah, I.O.,  
7.  Prosecution Witness No.7 :-  Dr. Hiranya Bismita. 

 
Prosecution Witness 

 
1   Defence witness 

 
 
 
 
  

:         

Exhibits 

Sri Pasma Chura. 
 
 

1. Exhibit 1 :- Ejahar 

2 Exhibit 2 :- Seizure memo. 

3 Exhibit No.2(1)  :- Signature of PW 3 Mridul Gowala    

4 Exhibit No.2(2)    Signatures of PW 4 Rahul Kumar Ram 

5 Exhibit No.3 :- Inquest report.  

6 Exhibit No.3(2) :- Signature of PW4 Biman Gogoi,  

7 Exhibit No.4 :- Deadbody challan  

8 Exhibit No.5 :- Sketch map.  

1.  Exhibit No.5(1),3(3),2(3),4(1) 
and 6(1) 

:- Signatures of I.O. Dulumoni Baruah. 

2.  Exhibit No.6 :- Charge sheet.   

3.  Exhibit No.7 :- Post mortem report.  

4.  Exhibit No.7(1) :- Signature of Dr. Hiranya Bismita,  
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Material Exhibits. 

 

Material Ext. 1 :- “Okhone” (a bamboo stick used for 

husking paddy 

  

 

 

 

   ( M. K. Kalita ) 

 SESSIONS JUDGE 
SONITPUR : TEZPUR 

 


